
 

 

 
 
 

MEMO 
 
 
December 21, 2018 
 
 
TO:  Dr. Randall Williams, Director 
  Missouri Department of Health and Senior Services 
 
FROM: Herb B. Kuhn 
  President and CEO 
 
  Jane C. Drummond 

General Counsel and Vice President of Legal Affairs 
 
SUBJECT: State Regulatory Standards for Medical Marijuana 
 
 
The legalization of medical marijuana by Missouri voters has implications for health care 
providers, including hospitals.  Under the new law, physicians may freely discuss the potential 
benefits of medical marijuana use with their patients without fear of civil or criminal liability or 
reprisal against their professional license.  Physicians also may issue a certification to patients 
documenting the diagnosis of one or more qualifying medical conditions as defined by the 
measure, so that the patient can apply for an identification card that permits the possession and 
use of medical marijuana. 
 
However, Amendment 2 does not change the designation of marijuana as a Schedule I narcotic 
under federal or state law.  A Schedule I drug is one with high potential for abuse and no 
accepted medical use.  Under the federal Controlled Substances Act, a health care provider may 
not prescribe, administer or dispense marijuana or aid and abet in cultivation, distribution or 
possession of the drug.  Clinicians may not prescribe or provide the drug in a hospital setting 
because it is not approved by the U.S. Food and Drug Administration.  Typically, most hospitals 
do not allow self-administration of non-FDA approved medications.  The Department of Justice 
has consistently stated that possession and distribution of marijuana is a federal crime subject to 
its enforcement authority.  It also has warned that a health care provider with a Drug 
Enforcement Agency license may not possess or secure marijuana on behalf of a patient. 
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Hospitals receiving federal funds must regularly attest to compliance with federal laws and 
regulations, including the Controlled Substances Act.  This includes a certification that services 
identified in each cost report were provided in accordance with all federal laws.  Therefore, 
facilities that permit use of medical marijuana on premises or whose employed physicians certify 
patients to enable such use are potentially violating federal law.  In the latter instance, both the 
physician and hospital could face penalties. 
 
Because of these issues, hospitals desire maximum flexibility in determining how to manage 
medical marijuana use by their patients.  Any rule requiring hospitals to allow medical marijuana  
use on its grounds places the facility in a legally vulnerable position.  The vast majority of states 
that have legalized medical marijuana do not impose any requirements on hospitals or health care 
providers with respect to certification, management, storage or handling of marijuana brought to 
the facility by patients.  Amendment 2 does not impose any requirements on hospitals or health 
care providers with respect to these activities and the Missouri Hospital Association, on behalf of 
its members, requests that DHSS not include in its rules any obligatory activities on the part of 
hospitals or their employees. 
 
Refraining from imposing any regulatory obligations on hospitals would allow each facility to 
develop its own approach to medical marijuana use.  Hospitals that believe the drug to be 
beneficial to certain patients or for certain conditions will be free to develop policies guiding 
certification and use.  Those that are unwilling to accept the potential federal criminal and civil 
liability will be free to prohibit use on the facility’s grounds.  Hospitals that want to take an 
intermediate approach can develop policies that allow inpatients to possess and self-administer 
medical marijuana, with attendant procedures to ensure such use is documented and monitored in 
accordance with other treatment modalities. 
 
It is unclear how state-authorized medical marijuana use should be handled in light of the 
Conditions of Participation requirements for medication administration and pharmaceutical 
services.  Any state regulations for documenting, handling, administering and storing patients’ 
medical marijuana have the potential to conflict with or at least create significant ambiguity with 
respect to those federal requirements.  For example, as a Schedule I drug, marijuana would not 
be considered a medication subject to federal regulatory requirements.  Yet, patients will be 
consuming marijuana under physician supervision to alleviate symptoms from one or more 
medical conditions.  It will be difficult to reconcile these issues through regulatory enactments, 
especially considering the tight timeframe Amendment 2 imposes on DHSS to promulgate rules.  
We suggest that the rules do not address the presence of medical marijuana in hospitals until the 
federal government can provide more guidance on this issue. 
 
Current state regulations prohibit the use of tobacco products throughout a hospital and its 
facilities.  Allowing patients to smoke marijuana in areas where tobacco use is prohibited is 
counterintuitive to promoting a healthy healing environment.  DHSS may consider clarifying that 
state restrictions on tobacco use apply equally to smoking medical marijuana and that patients 
may only consume it in edible form when allowed by a particular hospital. 
 
Finally, Amendment 2 states that qualifying patients may not consume medical marijuana in a 
public place “unless provided by law.”  The amendment does not define “public place,” and it is 
not clear whether a hospital would be considered one.  If DHSS is inclined to define that term by 
rule, MHA requests that the definition does not specify hospitals’ status as public or nonpublic.  
If hospitals are expressly defined as public places, Amendment 2 would prohibit the  
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consumption of medical marijuana on premises without a local or state ordinance expressly  
authorizing use.  If the rule clearly renders hospitals outside the definition of a public place, 
those that wish to ban use on premises due to potential repercussions under federal law may not  
have authority to do so, placing them at significant legal risk.  Allowing that term to remain 
ambiguous would give hospitals the greatest latitude in implementing Amendment 2. 
 
Thank you for your consideration of these issues.  If you wish to discuss the implications of 
Amendment 2 for hospitals in greater detail, please do not hesitate to contact us. 
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